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3¢ / ORDER

PER VIKAS AWASTHY, JM :

This appeal by the assessee is directed against the order of

Commissioner of Income Tax (Appeals)-5, Pune dated 25-02-2016 for the
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assessment year 2005-06, confirming levy of penalty u/s. 271(1)(c) of the

Income Tax Act, 1961 (hereinafter referred to as “the Act”).

2. The notice of appeal was sent to the assessee through RPAD which
was duly served. The appeal was first listed for hearing on 03-07-2018.
On the said date the appeal was adjourned to 28-08-2018 on the written
request of assessee vide letter dated 23-06-2018. On 28-08-2018 one Shri
Prabhaat Khatri appeared to represent the assessee and filed letter
requesting adjournment on behalf of M/s. Ahuja Valecha & Associates LLP,
Chartered Accountants, Authorized Representative of the assessee. On the
request of the AR of the assessee, the appeal was adjourned to
12-11-2018. On the said date the Bench did not function. Consequently,
the appeal was adjourned to 24-01-2019. None appeared to represent the
assessee on the said date. Thereafter, the appeal was adjourned to
20-03-2019, 02-05-2019, 03-07-2019 and finally to 04-07-2019. Neither
the assessee nor Authorized Representative of the assessee appeared
before the Tribunal on any of the aforesaid dates. It seems that the
assessee is not keen to pursue his appeal. Hence, we proceed to decide
this appeal with the assistance of ld. DR and the material available on

record.

3. The brief facts of the case as emanating from records are: The
assessee filed his return of income for the impugned assessment year on
31-10-2005 declaring total income of Rs.27,60,110/-. The return of the
assessee was processed u/s. 143(1) of the Act. Thereafter, the Assessing

Officer issued notice u/s. 148 on 05-03-2009 to reopen the assessment for
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assessment year 2005-06. In reassessment proceedings, the Assessing
Officer made additions of Rs.46,66,665/- on account of amount received
by the assessee by way of Sales Tax Exemption claimed as capital receipts.
The Assessing Officer held the same to be Revenue receipt. Penalty
proceedings u/s. 271(1)(c) of the Act were initiated by the Assessing Officer
in respect of aforesaid addition. The Assessing Officer vide order dated
24-01-2014 levied penalty of Rs.15,48,361/- u/s. 271(1)(c) of the Act. The
assessee filed appeal before the Commissioner of Income Tax (Appeals)
assailing levy of penalty. However, the assessee was unsuccessful before
the First Appellate Authority, hence, the present appeal before the

Tribunal.

4. Mrs. Shabana Parveen along with Shri Vishwas Mundhe
representing the Department vehemently defended the order of
Commissioner of Income Tax (Appeals) in confirming penalty levied u/s.
271(1)(c) of the Act. The ld. DR submitted that the assessee has failed to
offer sales tax incentive to tax by misstating the same to be on capital
account. The assessee had filed appeal against the additions before the
Commissioner of Income Tax (Appeals) and Tribunal. The appeal of
assessee at first appellate stage and second appellate stage were dismissed.
Hence, the addition made by Assessing Officer got confirmed. The 1d. DR

prayed for dismissing the appeal of assessee.

S. We have heard the submissions made by the ld. DR and have
examined the orders of authorities below. A perusal of assessment order

shows that the Assessing Officer while recording satisfaction for initiating
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penalty has mentioned both the limbs of section 271(1)(c) of the Act. The
Assessing Officer has recorded satisfaction by observing as under :

“In view of the above discussion, the amount received by the assessee on
transfer of Sales Tax Entitlement Exemption clamed at as capital receipt
amounting to Rs.46,66,665/- is charged to tax accordingly. Penalty
Proceedings u/s. 271(1)(c) for furnishing of inaccurate/concealment
particulars of income are being initiated separately.”

6. While levying penalty, the Assessing Officer invoked only the charge
of “furnishing inaccurate particulars of income”. It is evident that while
recording satisfaction the Assessing Officer was not clear in his mind as to
which charge u/s. 271(1)(c) is to be invoked for initiating penalty. The
ambiguity in the mind of Assessing Officer with regard to charge u/s.

271(1)(c) for levy of penalty is evident writ large.

7. The Hon’ble Karnataka High Court in the case of Commissioner of
Income Tax Vs. Manjunatha Cotton and Ginning Factory reported as 359
ITR 565 has held the “assessee should know the grounds which he has to
meet specifically. Otherwise, principles of natural justice is offended. On
the basis of such proceedings, no penalty should be imposed to the
assessee”. The manner in which the Assessing Officer has initiated
penalty in the instant case clearly shows vagueness in the mind of
Assessing Officer with regard to the charge to be invoked for levy of penalty
u/s. 271(1)(c) of the Act. Thus, the satisfaction recorded by the Assessing
Officer falls short of legal requirement as envisaged by the Hon’ble High
Court. The Tribunal in various decisions has held such recording of
satisfaction as unsustainable in the eye of law. Thus, we are of considered

opinion that the penalty proceedings in this case are liable to be set aside
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on account of vagueness and ambiguity in recording of satisfaction. We

hold and direct accordingly. The impugned order is set aside and the

appeal of assessee is allowed.

8. In the result, the appeal of assessee is allowed.

Order pronounced on Friday, the 12th day of July, 2019.

sd/- Sd/-
(8. HBUMHRYT Id/D. Karunakara Rao) (A& 31@€f / Vikas Awasthy)
T 9 /| ACCOUNTANT MEMBER F13% "e&T / JUDICIAL MEMBER

qul / Pune; féaieh / Dated : 12th July, 2019
RK

reer i g™ 3T / Copy of the Order forwarded to :

31drerreff / The Appellant.
g2t / The Respondent.

TFRT ITYFA (3dier) / The CIT(A)-5, Pune

The Pr. Commissioner of Income Tax-4, Pune
fasmei wfafaf®, 3maet 3rdielir 3fEeToT, “v” §9,
qul / DR, ITAT, “A” Bench, Pune.

6. IS WSl / Guard File.

a kw0 b=

/ /&cad 9fad // True Copy//

3CRTAR / BY ORDER,

fasit @fRa / Private Secretary,
3R 3Tl 3THIOT, qoT / ITAT, Pune



